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CROSS-APPELLANTS' OPENING BRIEF.

To the Honorable Judges of the United States Court of

Appeals for the Ninth Circuit:

This is a cross appeal from a portion of the final judg-

ment of the District Court for the Southern District of

California, Central Division, the Honorable Leon R.

Yankwich, Judge Presiding. The order appealed from was

made in a controversy arising in a bankruptcy proceeding

upon appellants' petition for review of an order of the

Honorable Hugh L. Dickson, Referee in Bankruptcy. The

order of the District Court modified the order of the Ref-

eree in Bankruptcy by reducing the amount of said order

from $20,658.11 to $7,63170 and, as thus modified, af-

firmed said order [Tr. 138-154]. This cross appeal is from

that portion of the order which modified the order of the

Referee in Bankruptcy.
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JURISDICTIONAL STATEMENT.

Jurisdiction of the District Court was invoked under

Sections 2(a) (10) and 39(c) of the Bankruptcy Act

(11 U. S. C. Sec. 11(a) (10) and Sec. 67(c) (2)).

The jurisdiction of the Court of Appeals is invoked

pursuant to Sections 24 and 25 of the Bankruptcy Act

(11 U. S. C. Sees. 47 and 48) and also under Section

1291 of the Judicial Code (28 U. S. C, Sec. 1291).

OPINION BELOW.

The memorandum of opinion of the Referee in Bank-

ruptcy is set forth at page 22 of the transcript of record

on this appeal and the opinion of the District Court is

reported at 109 Fed. Supp. 642 and is also included in the

transcript at pages 85-91.

STATEMENT OF THE CASE.

By stipulation of counsel, there was incorporated into

this record the testimony taken before the referee on

April 8 and April 15, 1952 [Tr. 466].

The bankrupt corporation had been engaged in the sale

of used cars at its place of business at 2390 W. Pico

Boulevard, Los Angeles, California [Tr. 172, 191, 208].

The bankruptcy proceedings commenced on April 4, 1952,

upon the filing of an involuntary petition against the

bankrupt [Tr. 2-5], and the bankrupt was adjudicated

as such upon said involuntary petition on April 21, 1952

[Tr. 7].

The business of the bankrupt was financed under a

flooring arrangement similar to that used by most auto-

mobile dealers whereby the bankrupt issued trust receipts
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to the lenders upon the automobiles kept on its lot for

sale [Tr. 223, 227, 399]. Not all of the automobiles on

the lot were the subject of trust receipts and some of them

were owned outright by the bankrupt corporation [Tr.

245, 359, 360].

At all of the times here involved, cars were financed

through this method with either Beverly Finance Com-

pany or Taylor Manufacturing Company, the appellant

herein [Tr. 223, 227]. The flooring arrangement with

Taylor Manufacturing Company was negotiated in Oc-

tober, 1951, by Mr. Dawson, an officer of the bankrupt

corporation, by dealing with Ellis R. Taylor, one of the

appellants herein [Tr. 399, 428, Receiver's Ex. No. 8].

In that month the flooring arrangement was worked out

and a form of notice of intention to finance by use of

trust receipts was filed with the Secretary of State [Tr.

428]. As a part of the flooring arrangement, Mr. Taylor

exacted from the bankrupt corporation an agreement

whereby it would pay him in the form of a salary

$1,000.00 a month (in addition to monthly interest of one-

half of one per cent upon the moneys advanced) for each

$25,000.00 loaned to the corporation [Tr. 224, 253, 307].

Mr. Taylor received $3,000.00 as such salary, in addition

to the interest at 6 per cent a year [Tr. 224, 335, 336,

401, 411, 412].

It was the practice under this flooring arrangement for

Taylor to advance $100.00 less than the purchase price

on each car, and in return therefor to accept from the

corporation a trust receipt upon each car on which he

made an advance, which trust receipt showed on the face

thereof the amount secured thereby [Tr. 339, Respond-

ents' Ex. G, Tr. 427]. The trust receipts were executed
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in duplicate, the original being given to Mr. Taylor and

the copy was retained by the bankrupt corporation [Tr.

447]. Mr. Taylor also retained the ownership certificate

on each of the automobiles floored by him [Tr. 428, 447].

When the automobiles were sold by the bankrupt, Mr.

Taylor would deliver the original trust receipt and the

pink slip to the bankrupt corporation upon delivery to him

of a check [Tr. 420, 447]. Sometime during the latter

part of 1951 the bankrupt corporation sold several auto-

mobiles out of trust in that it did not pay appellants there-

for nor obtain the original trust receipt and certificate of

title from the trustor. Mr. Taylor was informed of these

sales out of trust sometime in January of 1952 [Tr. 401].

On January 17, 1952, Mr. Dawson resigned as vice-

president and Mr. Taylor was made vice-president and

general manager of the bankrupt corporation [Tr. 401-

406]. At about that time he was given authority to sign

checks on the corporation's bank account at the Bank of

America, Pico and Alvarado Branch [Tr. 183-184, 296].

On January 23, 1952, by virtue of a writ of attachment

issued in a case brought in the Los Angeles Municipal

Court and numbered 6214 in that court, entitled "nor-

man green vs. c. l. a. motors," the marshal of

the Los Angeles Municipal Court took possession of the

used car lot, including all of the automobiles on the lot

at that time [Receiver's Ex. 1, Tr. 287]. Deputy Los

Angeles Marshal Cady, who testified at the hearing before

the Referee in Bankruptcy, took an inventory of the cars

on the lot at that time, which inventory was offered in

evidence and is a part of the record in this appeal [Tr.

277-278]. While the attachment was in effect Beverly

Finance Company and Taylor Manufacturing Company
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and certain others asserted third party claims in accord-

ance with the laws of the State of California and, pur-

suant to said third party claims, by stipulation with the

plaintiff in that action, the third party claims were recog-

nized and the cars to which the claims were asserted were

released. Mr. Taylor, at that time, asserted claims to 12

automobiles upon which he said he held trust receipts

[Tr. 281-285, 329-330, Receiver's Ex. 1]. The stipula-

tion on file in the Municipal Court action indicated that

Taylor already had possession of three of the automobiles

to which he asserted third party claims and the additional

nine were released to him by the sheriff [Tr. 329-330].

In a similar manner Beverly Finance Company obtained

the release of more automobiles [Tr. 282]. Two automo-

biles were delivered to Art Morgan under a stipulation

and two were removed by the marshal to a public garage

[Tr. 282]. The entire attachment was released on January

29, 1952, immediately prior to which the marshal took a

second inventory [Tr. 279].

On January 23, 1952, by reason of Taylor's complaint,

Mr. Dawson and Mr. Wander, officers of the bankrupt

corporation, and Mr. Coker, a salesman employed by the

bankrupt corporation, were arrested and taken into cus-

tody [Tr. 175, 217, 233-234, 248, 295, 316, 441], At mid-

night, the night before the arrest, Mr. Taylor and Mr.

Nelson visited the place of business of the bankrupt,

opened the safe and removed documents which, according

to Mr. Nelson, included pink slips, keys to automobiles,

contracts payable to the bankrupt corporation and other

papers [Tr. 266-267, 356-358, 375]. When the District

Attorney's agents made the arrests the following day,

they removed from the premises all of the records and



documents then remaining [Tr. 190, 378]. The night

before the arrests Mr. Taylor also removed certain checks

which were payable to the bankrupt corporation [Tr. 358],

and Mr. Taylor conceded that he did not deliver these

checks to the District Attorney's office until after he was

confronted with testimony that he had taken the checks

when he was examined in this bankruptcy proceeding,

several weeks subsequent to the arrests [Tr. 442-443].

After threatening Mr. Nelson with criminal prosecution

if he refused to cooperate, Mr. Taylor employed Mr. Nel-

son, at a salary of $100.00 a week [Tr. 354, 357, 390].

Immediately following the release of the attachment Mr.

Taylor, Mr. Nelson and a third party removed all of the

automobiles that were then on the lot. They put 25 auto-

mobiles in a garage at Third and Berendo, and the balance

of the automobiles were parked on a public street. There-

after Mr. Nelson, as an employee of Mr. Taylor, at-

tempted to sell the automobiles and did sell certain of

them [Tr. 263, 361, 380, 382, 390].

The lot of the bankrupt corporation was locked up from

the date of the attachment and no business was done

thereafter [Tr. 276-277, 315]. However, Mr. Taylor, by

virtue of his office as vice-president and general manager

and the authority he had to sign documents, including

checks upon behalf of the corporation, proceeded to sign

any and all documents that he deemed necessary upon be-

half of the corporation to transfer title to property or

moneys in the corporation's bank account to him or the

Taylor Manufacturing Company which he said he there-
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upon applied to the indebtedness allegedly owing by the

bankrupt to Mr. Taylor or the Taylor Manufacturing

Company [Tr. 182, 184, 316, 319, 325, 328].

Included in the appropriation of moneys or property in

this fashion was the withdrawal of approximately $600.00

from the corporation's bank account [Tr. 182, 319], the

sale of pre-war automobiles and the sale of two Plymouth

automobiles, for which Mr. Taylor admittedly had no

trust receipts [Tr. 324, 326-327]. Also, the conclusion is

inescapable, and the Referee and District Judge so found,

that Mr. Taylor removed all of the vehicles and property

remaining on the lot.

At the hearing of April 8, 1952, Mr. Taylor testified

that all of the automobiles he had seized were ones upon

which he had trust receipts [Tr. 176, 187]. At the hear-

ing of April 15, 1952, Mr. Taylor produced a list of auto-

mobiles, being 19 in number, which he said were the only

automobiles that he had removed from the premises of

the bankrupt [Tr. 206]. That list of automobiles is a part

of this record, having been received in evidence as Re-

ceiver's Exhibit 3 [Tr. 331]. At the time of the original

examination of Mr. Taylor, he had already sold 11 auto-

mobiles, but testified that the proceeds from said sale were

on deposit in his bank account [Tr. 192, 197]. The

remaining 8 automobiles had not at that time been sold.

Mr. Taylor was enjoined from disposing of the remain-

ing automobiles without approval and consent of the

trustee and was enjoined from disposing of the proceeds

from the sale of any of the automobiles pending further
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order of the court [Tr. 196, 8]. At the hearing of

August 20, 1952, Mr. Taylor testified that he had sold all

of the remaining 8 automobiles with the approval and

consent of the receiver and the proceeds from the cars

were deposited in his bank account and subject to the

restraining order [Tr. 332].

After Mr. Taylor had signed all of the necessary docu-

ments, as hereinabove indicated, on February 13, 1952,

he tendered his resignation as an officer and director of

the bankrupt corporation to its secretary who had been

its attorney [Tr. 316, 322].

Mr. Taylor testified that he gave a written notice of

sale of the various motor vehicles on which he then

claimed he held trust receipts (this notice referred to 21

automobiles) and sold said vehicles to himself at a private

sale held at his home for $25,000.00 [Receiver's Ex. 9,

344-349]. He stated that the sale was neither advertised

nor was there anyone else present [Tr. 348]. The evidence

further showed that the notice of sale was sent to C. L. A.

Motors which was then out of business [Tr. 454-455].

Moreover, Mr. Taylor, by virtue of his office as vice-

president and general manager of C. L. A. Motors, had

given a written order to the post office to forward all mail

addressed to C. L. A. Motors to Mr. Taylor at his home

[Tr. 462]. Thus, Mr. Taylor gave notice to himself of a

sale to be held in his home to which no one else was

invited and at which Mr. Taylor sold to himself all of the

automobiles for $25,000.00. Mr. Taylor admitted that he

subsequently sold the automobiles for considerably more
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than he purchased them for at the straw man sale.

[Tr. 449-451].

There is attached hereto a schedule showing the various

automobiles appearing either on the marshal's inventory

taken while the attachment of the place of business was

in effect, Receiver's Exhibit 3, the notice of sale, which is

in evidence as Receiver's Exhibit 9. It is to be observed

that the latter two documents were prepared by Mr.

Taylor. The information appearing on the schedule shows

the disposition of each automobile and the source of the

information. Receiver's Exhibit 3, which was prepared by

Mr. Taylor, shows 19 automobiles which he originally

claimed were the only automobiles he removed from the

lot. Two of the automobiles, Nos. 9 and 10, were con-

cededly taken without the authority of any trust receipts.

It was Mr. Taylor's contention that these two cars were

received in trade upon automobiles originally floored by

him, and that his security somehow attached to the two

automobiles. No proof of this assertion was offered other

than Taylor's testimony. Exhibit 9, which was the notice

of sale, contains a list of 21 automobiles. However, it

will be noted that when Mr. Taylor asserted his third

party claim, he listed only 12 automobiles. The schedule

will also show that separate and apart from cars removed

by Mr. Taylor under his third party claim and the cars

removed by other third party claimants and the marshal,

there were 25 automobiles to which Mr. Taylor at least,

as of the date of attachment, asserted no claim.
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SPECIFICATION OF ERROR.

1. Cross appellant contends that the District Court

erred in failing to accept the finding of the Referee, which

was supported by substantial evidence, that the only valid

outstanding trust receipts held by Taylor and/or Taylor

Manufacturing Company were on those cars which were

the subject of Taylor's third party claim in the Municipal

Court action.

2. If it should be finally determined that Taylor had

valid outstanding trust receipts with respect to any of the

automobiles included in Group 3, the District Court erred

in refusing to order Taylor

:

(a) To turn over to the estate the moneys he

received from the sale of said automobiles in excess

of the amount secured by the respective trust receipt

on each such car; and

(b) To turn over to the estate the proceeds from

the sale of the two Plymouth automobiles, errone-

ously included in Group 3, with respect to which

Taylor admittedly had no trust receipts.

ANALYSIS OF THE EVIDENCE AND
SUMMARY OF THE ARGUMENT.

Both before the Referee and the District Court on

review the appellant primarily contended that the trustee

was seeking to have the court disregard valid trust receipts

held by Taylor or Taylor Manufacturing Company. This

has never been the case. The trustee has never asserted

any claim to the proceeds from any vehicles upon which

the appellant had valid trust receipts. The position of the

trustee, and that which was adopted by the referee in his

findings and order, was that valid trust receipts existed
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only with respect to the vehicles described in the third

party claim filed by Taylor and the Taylor Manufacturing

Company in the Los Angeles Municipal Court attachment

action which terminated the business activities of the cor-

poration.

Not only were these findings supported by substantial

credible evidence, but also an analysis of the examination

of Mr. Taylor conclusively demonstrates that he is not

the kind of an individual who would under any circum-

stances assert a claim to any less cars than the number to

which he was entitled. The record in this case demonstrates

beyond a shadow of a doubt that Taylor, a convicted

felon [Tr. 322], wilfully lied on the witness stand. When-

ever he was confronted with evidence from third parties

or documents inconsistent with his previous testimony, he

changed his testimony.

It was only after the testimony of the witness Nelson

that he had been employed by Taylor immediately prior

to the arrest of the three officers and employees of the

bankrupt corporation, and that Taylor and Nelson had

visited the place of business of the bankrupt corporation

late at night and removed certain documents from the

safe, that Mr. Taylor finally begrudgingly admitted these

facts. When confronted with his former testimony that

he had removed nothing other than automobiles contained

on the list in evidence as Receiver's Exhibit 3, he stated

that he had taken the cars off the lot merely as an officer

of the bankrupt corporation. What happened to the cars

Mr. Taylor has been unable or unwilling to explain.

The very first time Taylor was examined in this bank-

ruptcy proceeding on April 8, 1952, he had been served

with a subpoena duces tecum requiring him to produce all
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of the documents, record and papers pertaining to his

transactions with the bankrupt corporation [Tr. 83]. He
stated repeatedly that he would produce these documents

and was requested so to do on numerous occasions and yet

he never produced the records of the amount allegedly

owing to him by the bankrupt corporation [Tr. 177-178,

208, 314, 317, 425].

The only objective facts available are contained in the

Municipal Court file [Receiver's Ex. 1]. The marshal

took an inventory of all vehicles on the lot when he first

went into possession. Thereafter Mr. Taylor, acting upon

the advice of counsel, asserted a third party claim based

upon trust receipts he claimed he held to 12 automobiles.

It is inconceivable that he would not have then and there

asserted claims to all of the cars to which he claimed title

under trust receipts. The fact that at the hearing he pro-

duced certain originals or copies of trust receipts for cars

in addition to the 12 is of no significance when viewed in

the light of the midnight removal of the contents of the

safe of the bankrupt. He could have obtained either origi-

nals or copies of trust receipts at that time. Both the

referee and the District Court found that he did. The

referee also found that any trust receipts he produced at

the hearing in addition to the 12 automobiles shown on his

original third party claim were those which had been

fully satisfied and returned to the bankrupt corporation

with the intention that they thereby be cancelled. There is

nothing in the record to support the District Court's find-

ing that with respect to a certain group of these automo-

biles (which the District Judge described as Group 3)

Taylor held valid trust receipts. As a matter of fact, Mr.

Nelson positively testified that Taylor had removed auto-
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mobiles from the lot on which he did not hold trust

receipts and that he had taken pink slips from the safe

that covered cars that had once been floored with Taylor

but which had theretofore been released [Tr. 359, 360,

382]. The necessary starting point in this proceeding is

therefore the 12 vehicles on which Mr. Taylor based his

third party claim. The cross-appellant has never attempted

to recover those 12 automobiles or the proceeds from

their sale. He only sought to recover the other property

on the lot which Mr. Taylor admittedly took into his

possession.

At no time either before the referee or the District

Court did the cross-appellant question the validity of the

basic trust receipt arrangement except to call to the

Court's attention that it was obtained with usury from its

inception. The only real issue in the proceeding was and

always has been:

On which vehicles did Mr. Taylor have valid out-

standing trust receipts?

The referee's findings that appellant had valid outstand-

ing trust receipts for only the 12 automobiles described

in the third party claim is supported not only by the third

party claim itself but is further corroborated by other

admitted facts that are in the record. Taylor testified that

at no time was the corporation ever indebted to him or

his corporation for an amount in excess of $49,000.00

[Tr. 317, 318]. Checks drawn by the corporation in favor

of Taylor or Taylor Manufacturing Company were re-

ceived in evidence covering the months of October and

November, showing repayments to him of $39,077.12

[Tr. 334-335]. No records for any later period were
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available since they somehow became lost or misplaced

after they were taken from the place of business of the

bankrupt by Taylor or the District Attorney's investi-

gators. Under the fictional pledgee's sale Mr. Taylor

credited the indebtedness with $25,000.00. In addition

thereto Mr. Taylor admitted that he received other pay-

ments during the month of December for which no checks

or records were available. Even if it be assumed that he

received only $15,000.00 in December, the total based on

these figures shows repayment to Taylor of approximately

$79,000.00. Unless there was a complete turnover of all

of the automobiles on the lot twice during the three-

month period between October 15, 1951, and January 23,

1952, it is inconceivable that Taylor or his company was

not fully repaid prior to the sale or disposition of the

automobiles he removed from the premises of the bank-

rupt corporation after it had been put out of business.

Taylor identified a check in the sum of $32.31 which

he received from the bankrupt corporation in the month

of November, 1951 [Receiver's Ex. 5, Tr. 336], and

stated that that check represented full interest due to

him for moneys owing by the bankrupt corporation under

the flooring arrangement for the month of October [Tr.

336]. This sum of $32.31 represents one-half of one per

cent interest on the moneys owing and thereby indicates

that the total of the indebtedness in October was only

$6,462.00. This casts considerable doubt on Taylor's

testimony as to the amount owed to him by the bankrupt.
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ARGUMENT.

I.

The District Court Was Not Justified in Disregarding

the Referee's Findings That the Only Valid Out-

standing Trust Receipts Held by Appellants Were

Those Which Were the Subject of Their Third

Party Claim.

It would be presumptuous of us to impose upon this

Honorable Court by including herein an extended discus-

sion of the law applicable to the weight that a District

Judge, upon a bankruptcy review, must give to the find-

ings of the referee. Suffice it to say that the reviewing

judge must accept the referee's findings of fact unless

they are found to be clearly erroneous. General Order No.

47 (11 U. S. C. A. following Sec. 53) expressly so

provides. That General Order, like the other General

Orders under the Bankruptcy Act, was promulgated by

the Supreme Court of the United States pursuant to Sec-

tion 30 of the Bankruptcy Act (11 U. S. C, Sec. 53). It

is well established that these General Orders have the

force and effect of law. As stated in the leading treatise

on bankruptcy (2 Collier on Bankruptcy, 14th Ed., 1282)

:

"Courts have consistently held that the General

Orders have the force and effect of law, and are bind-

ing upon referees and trustees. State courts have

also considered the orders as binding as the Act

itself; and both state courts and courts of bankruptcy

take judicial notice of General Orders."
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Among 1

the decisions of this Court expressly so holding

are:

In re Gerbcr (1911), 186 Fed. 693, 26 A. B. R.

608;

Sabin v. Blake McFall Co. (1915), 223 Fed. 501,

35 A. B. R. 179; and

Leonard v. Bennett (1940), 116 F. 2d 128, 44

A. B. R. (N. S.) 745.

Recently this Court, in reversing a decision of a District

Court by reason of its failure to accept the findings of a

referee in bankruptcy, stated:

"To reach that result [the decision appealed from],

however, the Court was obliged to disregard the find-

ings of the referee and make new findings of its

own. As above stated the District Court did not hear

any additional evidence. All of the witnesses before

the referee testified in person rather than by deposi-

tion. The referee was therefore the initial and

primary arbiter of the facts and his findings were

based upon evidence which was in many respects

conflicting. The District Court was not justified in

disregarding the referee's findings, if they were

based upon substantial evidence and were not clearly

erroneous."

In re California Associated Products Co. (9th Cir.,

1950), 183 F. 2d 946 at 950.

The findings of the referee in bankruptcy are a com-

plete statement of the ultimate facts in narrative fashion.

They are set forth between pages 39 and 51 of the

transcript of record on this appeal. The findings of the

District Court are included in his order on review and are

set forth between pages 139 and 150 of the record on this
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appeal. The findings of the District Court, with a few

omissions, are identical to those of the referee except

that the number of cars which are found to be the subject

of valid outstanding trust receipts is arbitrarily changed

from 12 to 21.

With respect to the automobiles included by the District

Judge in the category designated as "Group 3" the Dis-

trict Court had to disregard the following findings of fact

by the referee which, as hereinabove stated, were sup-

ported by the evidence:

Finding No. VIII, Tr. 43:

"At midnight on the night of January 22, 1952,

the respondent Taylor and a former employee of the

bankrupt corporation, Richard A. Nelson, who was

then and there employed by Taylor and who knew
the combination of the safe of the bankrupt, which

was kept at its place of business, visited the office of

the bankrupt corporation, opened the safe and re-

moved therefrom certificates of title on automobiles,

original trust receipts which had theretofore been

surrendered to the bankrupt corporation by Taylor,

keys to automobiles on the lot, and removed from the

place of business of the bankrupt corporation at said

time and place other documents, including books and

records belonging to the bankrupt corporation. In

order to obtain the cooperation and assistance of

Richard A. Nelson to open the safe, as aforesaid,

Taylor threatened the said Nelson with criminal

prosecution unless Nelson cooperated with him and
promised to pay Nelson $100.00 a week for services

to be rendered by Nelson to Taylor in obtaining

possession of and disposing of automobiles belonging

to the bankrupt. Following the removal of the docu-

ments from the bankrupt's place of business, Taylor
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caused Mr. Wander, president of the bankrupt cor-

poration and Mr. Dawson and Mr. Coker, its em-

ployees, to be arrested and taken into custody. The

complaint made by Taylor was subsequently dis-

missed, but no business was done by the bankrupt

corporation from and after that time, and no normal

business operations were carried on by the bankrupt

corporation subsequent to that time, except transac-

tions made in the name of the bankrupt corporation

by Taylor who then and there purported to act, by

virtue of his position as vice-president and general

manager, as the person authorized to sign checks

and other documents on behalf of the bankrupt

corporation." (Emphasis added.)

Finding No. IX, Tr. 44:

"On January 23, 1952, by virtue of a writ of

attachment issued in the case brought in the Los

Angeles Municipal Court and numbered 6214 in that

court, entitled Norman Green v. C. L. A. Motors

[the bankrupt], the marshal of the Los Angeles

Municipal Court took possession of the used car lot

belonging to the bankrupt, including all the automo-

biles on the lot at that time. The said marshal took

an inventory of the automobiles on the lot as of

January 23, 1952, and January 29, 1952, and during

the course thereof, Taylor and Taylor Manufacturing

Company, Inc., filed with the marshal a third party

claim asserting title to 12 automobiles upon which

said respondents held trust receipts, and Taylor, by

virtue of a stipulation between him and the plaintiff

in the Municipal Court action, received said 12 auto-

mobiles by a stipulation recognizing said third party

claim. The records of the Municipal Court action

showed that 15 additional automobiles were released

to other persons who asserted third party claims
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therein, and two automobiles were removed by the

marshal pursuant to the aforesaid writ of attach-

ment."

Finding No. X, Tr. 45

:

"At the request of the plaintiff in the Municipal

Court action, the marshal gave up possession of the

bankrupt's used car lot on January 29, 1952, and

immediately prior to the release of said attachment,

the marshal took an inventory of the cars remaining

on hand which were not subject to any third party

claims, as aforesaid, or which were removed by the

marshal; 24 automobiles remained on the lot when

the marshal surrendered possession of the lot on

January 29, 1952." (Emphasis added.)

Finding No. XI, Tr. 45:

"Immediately upon release of the aforesaid attach-

ment, and on or about January 29 or 30, 1952, Taylor

removed all of the automobiles remaining on the lot

of the bankrupt with the intention then and there to

appropriate said automobiles to his own use. Between

January 29, 1952, and February 14, 1952, Taylor

signed any and all documents that were necessary as

vice-president and general manager of said bankrupt

corporation in order to convert and transfer prop-

erty of said bankrupt corporation to himself or his

corporation, including all of the automobiles remain-

ing upon the lot and the funds on deposit in the

corporation's bank account, which then and there

amounted to $600.00. In addition to the automobiles

removed by Taylor as vice-president and general

manager of the bankrupt corporation from the place

of business of the bankrupt corporation, Taylor, pur-

porting to act in a similar capacity, seized possession
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of six other automobiles belonging to the bankrupt

corporation which he picked up at various places in

and about the City of Los Angeles." (Emphasis

added.)

Finding No. XIII, Tr. 48:

"Attached hereto and marked Exhibit 'A' is a

schedule of automobiles and the proceeds from the

sale thereof which were in the possession of Taylor

as vice-president and general manager of the bank-

rupt corporation and to which he had no substantial

adverse claim. Said automobiles, or the proceeds

therefrom, were in the possession of the bankrupt

corporation as of the date of the commencement of

the within bankruptcy proceedings, and said auto-

mobiles, or the proceeds therefrom, continued to

remain in the possession of Taylor under the restrain-

ing order of this Court from the date of the com-

mencement of these proceedings to the date hereof

and he now has possession of the said automobiles

or the proceeds from their sale."

Finding No. XIV, Tr. 49:

".
. . The Court further finds that no vehicles

other than the ten described in this paragraph were

the subject of any trust receipt and that any and all

purported trust receipts for any vehicles other than the

ten above mentioned were among the documents

wrongfully removed by Taylor from the place of busi-

ness of the bankrupt corporation, and to which neither

Taylor nor Taylor Manufacturing Company, Inc.,

had any legitimate claim or right. Any trust receipts

in the possession of Taylor, other than those cover-

ing the ten automobiles described in this paragraph,

had theretofore been fully satisfied and paid by the

bankrupt, and said trust receipts had been returned
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to the bankrupt zvith the intention by the entruster

and the trustee that they be cancelled." (Emphasis

added.)

Finding No. XVIII, Tr. 51:

"In view of the demeanor of Taylor on the witness

stand during the conduct of the hearings in this

proceeding and his evasive and contradictory testi-

mony, the Court specifically finds that any testimony

of Taylor which may directly or indirectly conflict

with the above findings is untrue."

It is further to be added that the findings by the Dis-

trict Court, although resulting in a conclusion contrary to

that of the referee with respect to the cars included in

Group 3, would of themselves support the referee's con-

clusions. The conclusion reached by the District Judge

that for some reason the cars included in Group 3 were

ones with respect to which there were valid outstanding

trust receipts would seem to be an anomaly in the light

of the following findings of the District Court:

Finding No. VIII, Tr. 142:

"At midnight on the night of January 22, 1952,

the respondent Taylor and a former employee of the

bankrupt corporation, Richard A. Nelson, who was
then and there employed by Taylor and who knew
the combination of the safe of the bankrupt, which

was kept at its place of business, visited the office of

the bankrupt corporation, opened the safe and re-

moved therefrom certificates of title on automobiles,

keys to automobiles on the lot, and removed from the

place of business of the bankrupt corporation at said

time and place other documents, including books and

records belonging to the bankrupt corporation." (Em-
phasis added.)
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Finding No. XIV, Tr. 148:

".
. . The Court further finds that the respondents

had a substantial adverse claim to each of the above-

described automobiles and that no vehicles other than

the 19 described in this paragraph were the subject

of any trust receipt and that any and all purported

trust receipts for any vehicles other than the 19

above mentioned zvere among the documents wrong-

fully removed by Taylor from the place of business

of the bankrupt corporation and as to which neither

Taylor nor Taylor Manufacturing Company, Inc.,

had any legitimate claim or right. Any trust receipts

in the possession of Taylor, other than those cover-

ing the 19 automobiles described in this paragraph,

had theretofore been fully satisfied and paid by the

bankrupt, and said trust receipts had been returned

to the bankrupt zvith the intention by the entruster

and the trustee that they be cancelled/' (Emphasis

added.

)

The only facts in the record which could conceivably

support the District Court's conclusion with respect to the

cars included in Group 3 is the testimony of Taylor that

he held trust receipts on the cars included in Group 3.

The referee refused to believe Taylor's testimony. Ac-

ceptance of this testimony by the District Court necessarily

means that the evidence of the wrongful removal of cars,

trust receipts and pink slips by Taylor must have been

rejected. The District Court therefore expressly refused

to adhere to the mandate of the Supreme Court of the

United States contained in General Order No. 47.

We therefore respectfully submit that the order of the

District Court must be reversed in so far as it modifies the

order of the referee.
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II.

Even if Appellants Are Found to Have Had Valid

Outstanding Trust Receipts for Any of the Auto-

mobiles Included in Group 3, the District Court

Erred in Refusing to Hold That Taylor Was Ac-

countable to the Estate for the Moneys He Re-

ceived From the Sale of Any Such Automobiles

in Excess of the Security on Each Such Automo-
bile.

The referee had ruled that the estate was entitled to

the return of $1,331.70 which represented the surplus

from the sale of the automobiles with respect to which

the referee found Taylor had valid trust receipts. This

portion of the referee's order was affirmed by the District

Judge. The District Judge held, however, that the District

Court had incorrectly disposed of the automobiles de-

scribed as Group 3 and the District Court ruled that they

were the subject of valid outstanding trust receipts. As

hereinabove set forth, we strenuously urge that the Dis-

trict Judge committed error in reversing this portion of

the referee's order. However, should it be determined

that appellants had valid outstanding trust receipts for

the automobiles included in Group 3, it is respectfully

submitted that the estate is entitled to the moneys realized

upon the sale of these automobiles in excess of the respec-

tive loans thereon. If the ruling of the District Court is

allowed to stand, there would be a basic inconsistency in

the treatment of these excess receipts between the cars

included in Group 2 and Group 3. This inconsistency was

called to the attention of the District Judge immediately

after he announced his decision on review. This was done

by means of a letter addressed to the judge which is in-

cluded in this record on appeal [Tr. 92-95]. Two forms of
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proposed order were enclosed with that letter; the first,

designated as Proposed Order A [Tr. 96-106] was in

exact accordance with the judge's written opinion; and

the second, designated as Proposed Order B [Tr. 107-

117] was an attempt to conform the treatment of the cars

included in Group 3 to the cars included in Group 2.

The cars in Group 3 are as follows: (The car numbers

refer to the number shown on the document designated

as Receiver's Exhibit 3) :

Car Amount Amount
No. Floored for Sold for Surplus

1 $1,800.00 $1,960.50 $160.50

3 1,550.00 1,900.00 350.00

9 690.77

10 525.14

17 1,585.00 1,675.00 90.00

18 1,600.00 1,675.00 75.00

19 1,100.00 1,200.00 100.00

Total Excess Receipts $775.00

Although Taylor contended that there were expenses in

connection with the sale of said cars he never offered any

evidence other than his own testimony that such was the

fact or what his expenses were. The referee in bankruptcy

heard the testimony of Taylor and, unlike the District

Judge, had an opportunity to observe his demeanor on the

witness stand. The referee simply refused to believe Tay-
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lor with respect to these expenses. The District Judge

could not properly disregard this finding of the referee.

Moreover, the District Judge's conclusions indicate that

he disbelieved Taylor's testimony as to his expenses with

respect to the cars included in Group 2, but believed him

with respect to the cars included in Group 3.

Both the referee and the District Court found, upon

the basis of Taylor's testimony, that Taylor "sold" the

cars in the following manner:

".
. . the respondent Taylor, as vice-president and

general manager of the inactive bankrupt corpora-

tion, placed an order with the Post Office Depart-

ment instructing said Post Office Department to for-

ward all of the bankrupt's mail to Taylor at his home.

Immediately prior to said resignation, Taylor pur-

ported to give to the bankrupt corporation a written

notice of intention to sell 21 automobiles on which

he claimed, upon behalf of Taylor Manufacturing

Company, Inc., a security title. Said notice was de-

posited in the United States mail and, pursuant to

Taylor's aforesaid request, was forwarded to Taylor

at his home. Taylor thereupon purported to hold a

private sale of said vehicles at his home, at which

no one else was present and of which no other notice

was given, in which Taylor purported to sell all of

said motor vehicles to himself for the sum of

$25,000.00. Thereafter, between February 15, 1952,

and the commencement of the within bankruptcy

proceedings, Taylor sold certain of said vehicles for

sums in excess of $17,000.00, and thereafter, pur-
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suant to a restraining order issued by this Court upon

Taylor and the Taylor Manufacturing Company, Inc.,

Taylor was restrained from disposing of any of the

proceeds from said sale or from disposing of any of

the remaining automobiles without prior approval by

an officer of this Court. Subsequently, Taylor sold

six additional automobiles with approval of the re-

ceiver herein for an additional $12,000.00, which

proceeds are now held by Taylor pursuant to the

restraining order of this Court." [From District

Judge's Finding XII, Tr. 145; see also referee's

Finding XII, Tr. 46.]

Such a sale is not in good faith and is a nullity. The

entrustor would therefore be entitled only to the property

or the amount secured thereby; he would not be entitled

to expenses.

Cushing v. Building Associates (1913), 165 Cal.

731;

Hudgens v. Chamberlain (1911), 161 Cal. 710;

English v. Cnlley (1927), 85 Cal. App. 291.

While we contend that the District Court erred in re-

versing the ruling of the referee, with respect to the cars

included in Group 3, if this Court should affirm the Dis-

trict Court in that respect, it is respectfully submitted that

the estate is entitled to the surplus proceeds as hereinabove

tabulated. This is the only way that the ruling with respect

to the cars included in Group 2 will conform to the ruling

covering the cars included in Group 3.
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III.

The District Court Erred in Failing to Require Appel-

lants to Turn Over to the Estate the Proceeds

From the Sale of the Two Plymouth Automobiles

on Which They Admittedly Held No Trust Re-

ceipts.

Taylor conceded throughout the hearing that he held

no trust receipts on the two Plymouth automobiles. He

asserted that the two automobiles in question were received

in trade on cars on which he held valid trust receipts. He

offered no evidence of the existence of such trust receipts,

the identity of the cars allegedly sold out of trust, the

names of the purchasers or any other details. He sold one

(Car No. 9) for $690.77 net to him and the other car

(Car No. 10) for $523.14 net to him.

In order for the District Judge to reverse the referee

with respect to these two automobiles he had to accept

Taylor's testimony and reject the finding- of the referee

that Taylor's testimony was not true. Upon the basis of

the authorities hereinabove cited, the District Court was

not justified in disregarding the referee's findings since

they were based on substantial evidence.

The bankruptcy estate is, therefore, entitled to the

proceeds from the sale of these two cars in the sum of

$1,215.91.
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Conclusion.

If the modification of the referee's ruling ordered by

the District Judge is allowed to stand, it must necessarily

follow that a District Judge, who has not heard the testi-

mony of any of the witnesses and who did not take any

additional evidence, can disregard the findings of the

referee and make new findings of his own, notwithstand-

ing the fact that the referee's findings were based upon

substantial evidence. The mere statement of such a prop-

osition demonstrates its impropriety.

It is therefore respectfully requested that this Hon-

orable Court reverse that portion of the order of the

District Court relating to the automobiles included in

Group 3 and reinstate the order of the referee in bank-

ruptcy in its entirety.

Respectfully submitted,

Gendel & Raskoff,

By H. Miles Raskoff,

Attorneys for Trustee.


